FEDERAL ELECTION COMMISSION
Washington, DC 20463

MEMORANDUM
TO: THE COMMISSION
STAFF DIRECTOR
GENERAL COUNSEL
CHIEF COMMUNICATIONS OFFICER
FEC PRESS OFFICE
FEC PUBLIC DISCLOSURE
v,
FROM: COMMISSION SECRETARY
DATE: July 27, 2009
SUBJECT: COMMENT ON DRAFT AO 2009-17

Romney for President, Inc.

Transmitted herewith is a timely submitted comment
from Benjamin L. Ginsberg, Esq., and Glenn Willard, Esq.,
regarding the above-captioned matter.

Proposed Advisory Opinlon 2009-17 Is on the agenda
for Tuesday, July 28, 2009.
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VIA FACSIMILE

Rosemary C. Smith, Esquire

Associuwte General Counsel

Office of the General Counsel

Commission Secretary

Federa! Election Commission

999 E Streer, NW

Washu gton, D.C. 20463

Re:  Advisory Opinion Request 2009-17
Dear Ms. Smith and Ms. Dove:

On bel.alf of Romney for President (“RFP”), the requester of AO 2009-17, we submit the
following comments on Drafts A and B. RFP appreciates the diligent work by the Office of
General Counsel in preparing these drafts. After reviewing both, we believe that Drafc B is
consisient with the starutes, regulations and precedent of the Commission, while Draft A is not.
We urge the Commission to adopt Draft B for the reasons explained below.

RFP submirted this request because, wanting to wind-down and terminate, it faced the issue of
how to dispose of a significant sum resuling from stale, unnegotiated refund checks. In
consid.ring how to dispase of these funds, we found no actual authority to guide commirtees not
accepting U.S. Treasury funds for their campaigns. Neither we, nor apparently Draft A, can find
any aw hority requiting thas these funds be disgorged to the US. Treasury.

As suc),, RFP wishes to send the funds to a recognized 501(c)(3) charity tha directly, specifically
and visibly in}noves the lives of others in our communities. The charity, The Cystic Fibrosis
Found:ition, does not engage in electioneering activities or issue advocacy campaigns.

Draft A posits that 2 USC 4392 and 11 CFR 113.2(b), which permit transfers to charitable
Organizarions, are not applicable because those provisions “are premised” on the funds
tansfei red being permissible under the statute. Significantdly, however, Draft A cites no authority
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for its ‘premise”. Absent this unsubstantiated premise, Draft A collapses.! Further weakening
Draft A is is concession that “the Act and Commission regulations do not specifically address
what options are available to authorized commirtees that do not accept public financing with
lefrover funds resulting from stale-dated committee refund checks.” Jd ar 4.

Thus, Draft A inadvertently makes the case for why RFP may send an amount equal to irs stale,
unneg ntiated refund checks to a section 170 (¢) organizaton. Draft A refers only by attenvared
analogy to regulations which apply solely to campaigns which take US. Treasury funds while
ignonng the unique position a campaign places itself in once it accepts U.S. Treasury funds.
Compase to Draft B at 5. Withour further support, Draft A finds those regulations should conmol
here racher than AOs 1991-39 (D’Amato) and 1995-19 (Indian- American Leadership Investmenc
Fund), which concemned commutrees that did not accept U.S. Treasury funds and were permitred
to wan-fer funds they could not retain to charitable organizarions.

Furthermore, Draft A fails to overcome the absence in the statute or regularions of any direction,
such a. exists for campaigns taking U.S. Treasury funds, to campaigns such as RFP which do not
accept US. Treasury funds. As Draft B at 4 correctly states: “Where the Act and Commission
regulations are silent as to a parricular proposed activity, such actions are presumed o be
permis-ible. Nothing in the Act or Commission regulations specifically mandates disgorgement
[to the U.S. Treasury] in chis situation. Nor does anything in the Act or Commussion regulations
specifi ally foreclose the donation of unclaimed refunded contributions to a qualified charitable
organiration.” The absence of any bar in any regulation perraining 1o RFP means that a donarion
such as the one requested here must be permissible

For the foregoing reasons, RFP urges the adoption of Draft B.

I Indeed Draft A at 3-4 does note instances where illegal contributions can be donated 10 26 USC 170(c)
organizarions. Since the persons 10 whom RFP senc the refund checks are not cashing them, it seems irrelevant
whether they can be identified or not.

1 Adviso'y Opinion 2003-18 (Smith) does not apply wo RFP for two reasons. First, the funds at issue there permined
to gener.| election funds collecred by a candidarc who did not become a candidate in thar election. RFP agrees that
in such a siruation all general electon funds must be rerumed. Second, the charitable organization 1o which the
campaigy sought to transfer its funds was csrablished by the candidare himself, which is no the sivation here.
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